Maniilaq Association

Probates and Estate Services
Hi, my name is Pearl Greist, I am the Probate Specialist at Maniilaq Association, Probates & Estate Services.  I have prepared information for you on Probates and Estate Services and Last Will and Testament.

At the time of passing, a person will either have a Last Will and Testament or not have one.  The best situation is when a person has made a Last Will and Testament, their property is distributed according to their own wishes.   The worst situation is when a person passes away without a Last Will and Testament the distribution of their property falls under State law.  To help you become familiar with both situations, I will to start off with questions & answers.   

What is probate?

When someone passes away, there has to be a way of transferring the person’s trust property to their heirs or to whoever is named in a Last Will and Testament. This formal process is called “probate.”
The property of the deceased is called the “estate.”

The Maniilaq office handles the probate of only trust property (Native Allotments and Restricted Townsite Lots) with the exception of properties located near Kiana, Kotzebue and Selawik.  The tribal governments of Kiana, Kotzebue and Selawik have contracted with the Bureau of Indian Affairs to provide Realty, Probates and Estate Services to individuals who own trust properties within their jurisdiction.  

Maniilaq utilizes a federal law judge during the probate process.  The Law Judge looks at the federal law, tribal law, or state law as appropriate, to determined the heirs or the beneficiaries, and they approve or disapprove Last Will and Testaments, pay claims, and transfer any funds or property held in trust by the federal government.

The Probate Order serves as title. The heirs will not be issued a separate certificate. The Probate Order gets recorded in the State Recorder’s office.

What is trust property?

Trust property is real or personal property, which the federal government holds in trust for the benefit of an individual Alaska Native or Tribe.  Examples of trust property include land or Individual Indian Money (IIM) account funds from leases, sales, and gravel sales.

Non-trust property is everything other than trust property like houses, cars, or furniture. Non-trust property is probated in either tribal or state court.

If a house has a permanent foundation, it is considered part of the land and will be probated by the Administrative Law Judge. Mobile homes are considered personal property (as they can be easily moved) or non-trust.

What does “intestate” mean?

“Intestate” means that the individual died without a valid written Last Will and Testament.

What does “beneficiary”, “devisee or “heir” mean?

A “beneficiary” or “devisee” is any individual who receives trust or restricted property or money according to the Last will and Testament of a deceased person.

An “heir” is any individual who receives trust or restricted property or money. Heirs are determined in the probate process according to the Last Will and Testament of the deceased or according to the law of the state of Alaska.

In order for Maniilaq Probates & Estate Services to prepare a Last Will and Testament for you, you have to own or have an interest in a restricted Townsite or Native Allotment.  We are also able to prepare Last Wills and Testaments for anyone who might inherit a Native Allotment or Restricted Townsite Lot from their parents or relatives. 

What is Restricted Land?

Restricted land means title to which is held by an individual Alaska Native or a tribe and which can only be separated or divided or encumbered by the owner with the approval of the Secretary of the Department of Interior because of limitations contained in the deed according to federal law.

Land held in trust by BIA, which means my ownership of Native Allotment or Townsite, I own it, however I cannot sell it without the approval of the Bureau of Indian Affairs (BIA).

When restricted property becomes unrestricted, it is no longer protected from taxation or alienation.
What is a “Last Will and Testament?”

On April 21, 2005 a policy was issued to all Realty Agencies from the Department of Interior  that BIA no longer service Last Will and Testaments nationwide, however we at Maniilaq Association through a memorandum of agreement with Alaska Legal Services, can service Last Will and Testaments for any allottee or anyone who inherits any restricted property. If for any reason there is a question regarding legal issues in preparing a Last Will and Testament we will refer you to Alaska Legal Services who will prepare your Last Will and Testament. Your Last Will and Testament can be stored either at Alaska Legal Services or Maniilaq Association at no cost, however, if you want to store your Last Will and Testament with the Kotzebue Court the cost to store it is $40.00.

A “Last Will and Testament” is a legal document signed by an individual and witnessed by two disinterested people. The document describes who will receive the individual’s trust or restricted property upon the person’s death. 

You must be over 18 years of age and of sound mind to execute a Last Will and Testament or to be a witness to a Last Will and Testament.

WHY IS A LAST WILL AND TESTAMENT SO IMPORTANT?

It will give you peace of mind in the future since you know who your heirs are (heirs are the person who is inheriting your property).

If you do not make a Last Will and Testament, Alaska State Law determines who gets your property (house, dividends, NANA shares, native allotment, Townsite lot(s) and personal items).

Without a Last Will and Testament, relatives not of your choice may inherit these.

It will prevent arguments and disagreements between your children and relatives.

PREPARING A LAST WILL AND TESTAMENT

You’ve got to keep in mind “Fractionation”.  It is important to reduce fractionation of your restricted property. Fractionation results when a person pass away without a Last Will and Testament and has many heirs or when a person leaves property to a number of people in a Last Will and Testament.  When a large number of people own a small undivided interests in a piece of property, management and use of the property becomes very difficult, and often result in an argument between the heirs.

It’s important that you review your Last Will and Testament every three years or whenever changes occur, such as a newborns or family member who passed away, if you had included him/her in your Last Will and Testament, or when divorces or adoptions occur.  

The Information for Will Form is standard for all information gathering, make sure you fill all the blank spaces, if you have any questions, please call our office for assistance, our toll free number is 1-800-478-3312 ext. 7782 or our direct number is 907-442-7782.
What we will need when preparing a Last Will and Testament is your Birth Certificate, Marriage/Divorce Licenses, Social Security numbers of all probable heirs, Legal Adoption Decree(s) or Tribal Adoption Documents(s).

If you were married twice fill in all the information of your first wife or husband, for instance: date of marriage, date of divorce, date of death, his/her type of Native blood, when and how you were married, for instance magistrate/court/church etc.  All this information is required for the probate process when it comes time for the probate.

Have all the dates of birth for you, your spouse, children and grandchildren if you’re including them in your Last Will and Testament or anyone else who you are including. If you are including anyone else, make sure you write the relationship (for instance, niece, nephew, cousin, or friend).

If you have adopted any of your children or have your children adopted out, then on the name of other parent you can include their natural parents name and right beside it you can write either legal/tribal or cultural adoption.

If they are adopted out, make sure you write the other parents name and how they were adopted (tribal/legal or culturally)

If you have children that are deceased, write all the information on the blank spaces. Make sure you write all the children’s names (birth dates are very important). 

If you own or might inherit any interest in a native allotment/townsite lot, write your first choice and second choice of the name of the person that you want to inherit the property.  Should your first choice pass away before you and he or she does not have any children, then it may go to your second choice, however, if your first choice has any children, then their children may inherit his/her interest. 

If you and your spouse own a restricted Townsite lot together by tenancy by the entirety (which means the duration and occupancy of the husband and wife who owns it) and the deed was issued on or after July 1, 1970, then the husband or wife will automatically own the property and that does not need to be probated.  But if the deed was issued before July 1, 1970 and the husband and wife owns ½ interest each, then when your husband or wife pass away, his ½ interest does not automatically go to his wife, it has to be probated.

If your wife or husband owns the Townsite, your Last Will and Testament will be written as “If my husband/wife predeceased  (means die before) me then I give …” and name you first choice and second choice.

On the boats, skiffs, outboards, fishing gear, etc… you will need to be specific on what kind of boat, motor for instance (16 ft. Aluminum boat with 40 hp Yamaha motor, 3 shackles salmon net).

An example of a fishing permit is one you’ve used in Kotzebue to catch and sell your fish to a buyer.

Residual Property is everything that you own that is not mentioned in your Last Will and Testment,  for instance (what you might inherit in the future like stocks, house, or land) it also include your personal belongings. If you want to leave your sewing machine, land otter parka, wolf mukluks to someone you want, then you don’t need to have a second choice, unless you want to, it’s not necessary. It will automatically fall under residual clause if that person predeceased you.

However, if you want to give your snow machines, guns, four wheeler, etc…. or any other items you can have a second choice.

Executor or Executrix is a person who will take care of your paper work when you pass away. The executor can be your wife/husband/cousin/friend. They have to be of age in order to be the executor or executrix. You need to choose 1st choice and 2nd choice, make sure you have the relationship and address.

Guardian for minor children – They have to be of age and write the relationship and their current address. Make sure you ask them before you choose to have them as your guardian.

If you choose to leave your native allotment or Townsite lot to a non-native, it will go to that person(s) in an unrestricted status and will not be protected from taxation. You might want to consider leaving a life estate if you want to give the native allotment or Townsite lot to a non-native. A life estate is for the non-native to use the land and income from the land during their lifetime and when they pass away, the land would revert to the second choice named in your Last Will and Testament. 

For example John Doe – Non Native a life estate

When John Doe pass away his interest will go to your second choice that may be your children, who is a native. This way you can still have your land in a restricted status. Once it’s non-restricted, the land cannot be restricted again.

The Last Will and Testament can be executed only in the presence of two disinterested witnesses for the document to be valid. Which means in order for your Last Will and Testament to be valid, your witnesses (who is not related to you) and the notary need to be present in front of you as you execute your Last Will and Testament. 

WHAT IS CODICIL?

A supplement or addition to a Last Will and Testament, not necessarily disposing of the entire estate, but modifying, explaining, or otherwise qualifying the Last Will and Testament in some way.

When admitted to probate, the codicil becomes a part of the Last Will and Testament.

If an individual wants to make a minor change to their Last Will and Testament, it can be done with a codicil.
